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I

A ‘tradition of behaviour is a tricky thing to get to know’, said Michael Oakeshott in his inaugural lecture as Professor of Political Science at the London School of Economics.
 This is true of all traditions of behaviour—‘the Christian religion, modern physics, the game of cricket, shipbuilding’—and is no less true of that tradition which Oakeshott invited his audience to reflect upon, that ‘activity of attending to the general arrangements of a set of people whom chance or choice have brought together’; in other words, politics.
 Inevitability, politics is an activity undertaken by all communities of persons—‘families, clubs, and learned societies’—but this ‘manner of activity’ is pre-eminent in that foremost political of communities called a state.

How are we to understand political activity within this community? Oakeshott’s invitation is to proceed, not by asking ‘what information we should equip ourselves with before we begin to be politically active’, but rather to ‘inquire into the kind of knowledge we unavoidably call upon whenever we are engaged in political activity’.
 Political activity must be engaged in—practiced—to be known. Oakeshott is not suggesting that only politicians can know political activity within our political community; rather, ‘[w]ith us it is, at one level or another, a universal activity’ even if, for many of us, it is a ‘secondary activity’.
 Like one’s native language, knowledge of political activity is acquired in ‘the enjoyment of a tradition’: ‘[w]e do not begin to learn our native language by learning words, but by learning words in use’.
 And just as the learning of a language cannot be said to have begun in a given moment or ever to be complete, ‘perhaps the only certainty’ about how a tradition of political behaviour is learned is that ‘there is no point at which learning can properly be said to begin’ or to end.

In these ways, Oakeshott’s invitation is to understand political activity as attending to the arrangements of a political community rather than as making those arrangements.
 To attend to arrangements is to be situated within an existing set of arrangements, to recognise how one is already in a context of political activity. To make arrangements, on the other hand, is to attempt to set the stage before entering. The latter disposition he terms ‘ideology’: the claim to supply knowledge in advance of engaging in political activity.
 Those who profess an ideology suppose it to be ‘the product of intellectual premeditation’ and, thinking their ‘body of principles’ to be without ‘debt to the activity of attending to the arrangements’ of their political community, they think themselves ‘able to determine and guide the direction of that activity’ rather than themselves being guided and directed by it.
 

Even those who profess to make are, in truth, attending to arrangements, albeit without sufficient care for or commitment to that tradition of which they are inescapably a part. For Oakeshott, at any point in time in a tradition of behaviour, ‘the new is an insignificant proportion of the whole’.
 Even for the self-professed reformer who would destroy and rebuild rather than mend and amend, ‘the arrangements which are enjoyed always far exceed those which are recognized to stand in need of attention’.
 Those who promote an ‘ideology’ and seek to bring political activity in line with its requirements fail to realise how the ‘pedigree of every political ideology shows it to be the creature, not of premeditation in advance of political activity, but of meditation upon a manner of politics’.
 Political activity ‘comes first’ and political ideology can only ever follow after.

Can this be true of those great revolutionary moments, such as the French Déclaration des droits de l’Homme et du Citoyen of 1789? Therein one finds, ‘in a few sentences’, a political ideology: ‘a system of rights and duties, a scheme of ends—justice, freedom, equality, security, property, and the rest—ready and waiting to be put into practice for the first time’.
 ‘For the first time?’, asks Oakeshott. ‘Not a bit of it.’
 What of Locke’s Second Treatise of Government, read by revolutionaries as ‘a statement of abstract principles to be put into practice, regarded there as a preface to political activity’.
 A preface? No: ‘so far from being a preface, it has all the marks of a postscript’.
 In both instances, the power of the written word is ‘derived from its roots in actual political experience’.
 For Oakeshott, ‘what we do, and moreover what we want to do, is the creature of how we are accustomed to conduct our affairs’.
 No revolution can break from its past or be understood without it.

There is no alternative but to turn to the practices of political activity and to commit oneself to knowing them. So why is politics—like all traditions of behaviour—a tricky thing to get to know? In short: because political activity is never settled. It is ‘neither fixed nor finished; it has no changeless centre to which understanding can anchor itself’, or, as Oakeshott would otherwise put it in arresting terms, because ‘[e]verything is temporary’.
 

Without more, however, this account of tradition does not capture the practice of political activity. As all practitioners of politics (of the family, the club, the society) know even if only unselfconsciously, a tradition of behaviour may be ‘flimsy and elusive’ but, despite this, is not ‘without identity’.
 Political activity is ‘a possible object of knowledge’ because, whilst no one part of a tradition is ‘immune from change’ and therefore all parts are liable to being otherwise, ‘all its parts do not change at the same time’.
 A tradition is never made in a moment, never created in an act, never founded—it is ‘diffused between past, present, and future; between the old, the new, and what is to come’ and, with this studied ambiguity, one can say with Oakeshott, without a hint of contradiction, that its ‘principle is a principle of continuity’ alongside the assertion that everything is temporary.

To know a tradition is to see in its movement stability, to understand how it is ‘steady because, though it moves, it is never wholly in motion; and though it is tranquil, it is never wholly at rest’.
 This knowledge of political activity can be achieved only by understanding politics as an inheritance passed down and to be passed on, to see how every change a tradition undergoes is already ‘potential within it’.
 Everything within the tradition of political activity ‘figures by comparison . . . not with what stands next to it, but with the whole’ and, in this way, whilst everything is temporary, Oakeshott rightly adds that ‘nothing is arbitrary’.
 Political activity is known, not as ‘an abstract idea, or a set of tricks, not even a ritual’, but rather as ‘a concrete, coherent manner of living’.
 In short, when understood as a manner of activity, politics is a tradition of behaviour.
In a footnote responding to those who would find ‘some mystical qualities’ in this account of tradition, Oakeshott confessed to being puzzled by the reaction: his account, as he understood it, was ‘an exceedingly matter-of-fact description of the characteristics of any tradition’, including ‘the Common Law of England’ and, the focus of our present study, ‘the so-called British Constitution’.
 For what is the British constitution if not itself that tradition of behaviour called political activity.

II

In studying the British constitution, it is commonplace to find references to the sovereignty of Parliament and the unwritten character of its constitutional arrangements. Both vocabularies deceive by their simplicity. A dialectic argument exposes the fallacious claim that Parliament’s sovereignty allows it to make and unmake any law whatsoever:
 for either Parliament can make a law that cannot be unmade or Parliament can unmake a law that purports not to be unmade; neither proposition can stand alongside the other. Neither can either proposition stand alongside parliamentary practice, which ‘does not determine whether Parliament could in practice enact anything, or would if it could, or could secure enforcement if it did’.
 And the suggestion that Britain’s constitution is unwritten is disproved by the long line of Acts of Parliament without which Britain’s constitutional arrangements cannot be known, including the Magna Carta 1215, the Bill of Rights 1689, the Acts of Union 1707 and 1800, the Statute of Westminster 1931, and the Parliament Acts 1911 and 1949. Would we be satisfied to collect them under a single heading bearing the title ‘The Constitution of Britain’ and, if so, would we suppose that we have thereby rendered unnecessary the further study of the constitution? And, realising that we had not, if we included the non-statutory Standing Orders and resolutions of the Houses of Parliament, the Ministerial Code issued by the Prime Minister to Cabinet, and the various prerogative Orders-in-Council, would we then suppose that how the constitution is practiced could be divorced from ‘The Constitution’ itself?
 We would not and, true to the British constitution, we could not.
How, then, are we to begin to know the British constitution? Among the pathways available to us is the one preferred by the celebrated A V Dicey, who sought, in his classic work on The Law of the Constitution, to systematise and simplify the various arrangements of the constitution. He appeared to lament how Britain’s constitution was one for which ‘no precise date could be named as the day of its birth; no definite body of persons could claim to be its creators, no one could point to the document which contained its clauses’.
 Instead, concerned to outline the constitutional law of the United Kingdom with the same certitude and conviction with which an American scholar may turn to the US Constitution and outline American constitutional law,
 Dicey invited his contemporaries to ‘remember that antiquarianism is not law’ and that the history of the constitution ‘throws as much light on the constitution of the United States as upon the constitution of England’, that is, it throws ‘no light upon either’.
 Students of the constitution should not concern themselves with history, nor with such political understandings, habits or practices—what Dicey would term constitutional conventions—which are not ‘rules of law’.
 Instead, the task of the constitutional lawyer is to attend to the law of the constitution and to ‘search for the guidance of first principles’.

Dicey was not alone in preferring a (study of the) constitution reduced to the coherence and simplicity of principles over the ambivalence of practices. And yet, the substitution of principles for practices has been repudiated by many who have studied the constitution, including (it would seem) by he who most famously insisted on the substitution. Dicey introduced his treatise by rejecting Blackstone’s Commentaries on the Laws of England, which he described as having ‘but one fault’, namely: ‘the statements it contains are the direct opposite of the truth’,
 with the truth to be discovered by closer attention to the workings and practices of the constitution (so as, in turn, to derive truer principles). So, too, do we find in Walter Bagehot’s 1867 collection of essays on The English Constitution the reflection that ‘an observer who looks at the living reality [of the constitution] will wonder at the contrast to the paper description’ for ‘[h]e will see in the life much which is not in the books’ and, in turn, will not find ‘in the rough practice’ many of the ‘refinements’ of theory.
 In Maitland’s 1908 Constitutional History of England, we are warned how ‘the more we study our constitution whether in the present or the past, the less do we find it conform to any such plan as a philosopher might invent in his study’.
 And, again, in the scholarship of John Griffith, ever concerned to look to the practices of the constitution, we find despair in how the ‘theory of the Constitution is full of ghosts striving to entangle us with their chains’.
 And lest we think these concerns to be only of yesteryear, so too do we find among contemporaries similar dismay at how, today no less than before, ‘the constitution is what any commentator desires it to be’.

The tendency of a stipulated principle of the constitution to be dismissed for having insufficient relationship to practice may be a function of how a principle, having ‘some basis in reason’ and able to be ‘formulated in a neat phrase’ thereby becomes ‘a reason in itself’ and takes on a new life.
 So many of the slogans bandied about studies of the constitution are liable to this indictment. The correction attempted by each who identifies a chasm between the books and the constitution is to return to the practices of the constitution—to recall that ‘[t]heory, as usual, followed upon fact’.
 As the political practices of the constitution change, so too must the theory, so long as the theory purports to continue to assist us in understanding the practice. Perhaps because the Westminster constitution is itself a series of practices and those practices are ever-changing, there is always going to be a ‘great danger’ of theory ‘lagging far behind’ practice.
 This may well explain why, in ‘this field of law far more than any other’, it is ‘common to hear such expressions as “In theory, that is correct. But what actually happens . . .”’.

The suggestion by all is for each to return, time and again, to what actually happens, to avoid doing as Dicey proposed to do by to ‘reduc[ing] to order’
 the complexity and inconsistencies of varied and varying practices. Following Oakeshott, we may say that the method truest to knowing the constitution is to begin by inquiring into the kind of knowledge of the constitution unavoidably called upon whenever constitutional actors are engaged in political activity. To do so is to look to the relationships which constitute the constitution and its political activity.

III

The practices of the Westminster constitution are shaped by and expressed in the relationships of its various actors: the House of Commons to the House of Lords, the Cabinet to the Prime Minister, the Queen to the cabinet and its chairman, the government to the opposition, the Leader of the Opposition to the parliamentary opposition, the backbenches to the frontbenches, the House committees to the House, the Ministers to the chamber, all of which, and more, are united in uncertain ways in the Palace of Westminster and all of which unite to speak with the authority of the Crown-in-Council-in-Parliament. But lest one think that the political activity that is the British constitution is confined to this palace, let us not neglect the relationship of Westminster to the administration in Whitehall, the judicial committee of the House of Lords (turned Supreme Court of the United Kingdom) to them all, and the further permutations of these various actors engaged in attending to the arrangements of the constitution.

Every relationship attends to the arrangements of the constitution and relates to every other in uncertain ways. Let us look to two relationships—the relationship of Her Majesty’s government to the House of Commons and the relationship of the House of Commons to the House of Lords—to provide, not an encompassing overview of the Westminster constitution, but a sense of the knowledge of political activity that constitutional actors call upon when they are engaged in the workings of the constitution. 

With this review, we aspire to no more than a conditional understanding of the constitution, always open to reorientation as practices change. More fundamentally, although the political activity of the Westminster constitution is ‘at one level or another, a universal activity’ and therefore one in which all within its jurisdiction partake in some tentative way, we stand at some greater distance to this manner of activity than do the Prime Minister and the Queen and the other many primary actors. For this reason, we must heed Griffith’s caution that to ‘write about an institution without having been a member of it is a dangerous business’.
 Although we are concerned to look to the primacy of practices, we should not forget that our knowledge and appreciation of those practices is informed (not exhausted) by how they have been reported by Fleet Street and Houghton Street.

IV

With this framing of the ‘conditional platform of understanding’
 to which we aspire, let us turn to that first of relationships: the government to the Commons or, perhaps more succinctly stated, the cabinet.

The cabinet is a body corporate unknown to Acts of Parliament (‘the law does not condemn it, but it does not recognize it—knows nothing about it’
) but without which Parliament cannot be known. In the history of the constitution, this executive committee of the King’s Privy Council was developed to guide, if to not control the work of Parliament; without a change in form, the cabinet today is better understood as Parliament’s committee in the King’s council, and a controlling committee at that. As with so much within the practices of the Westminster constitution, that which was created overtook its creator.
There are ‘no simple expressions in our political vocabulary’,
 a truth illustrated in attempting to speak to the cabinet. It can be known through the ideas of confidence and conflict—highlighting that Her Majesty’s government exists only when it enjoys the confidence of the Commons which is evaluated in the various ways in which the Commons (and the Lords) scrutinise, regulate, frustrate, come into conflict with, and ultimately approve the cabinet’s policies. That which Bagehot termed the ‘efficient secret’ of the Westminster constitution—‘the close union, the nearly complete fusion of the executive and legislative powers’
—can be understood but through the relationships which give it meaning. In design the cabinet makes almost no sense and in practice it receives all of its sense.

Of Parliament’s many committees, cabinet is ‘the greatest’ for it is in this committee of members that Parliament chooses ‘the men [and women] in whom it has the most confidence’.
 While cabinet originates in Parliament, it assumes the function of executing Acts of Parliament and thus serves as a ‘combining committee’,
 keeping the executive and legislative functions of government in agreement. In this near perfect union of functions, the Westminster constitution avoids the scenario according to which ‘the executive becomes unfit for its name since it cannot execute what it decides on’ and ‘the legislature is demoralised by liberty, by taking decisions of which others (and not itself) will suffer the effects’.
 By selecting the members of cabinet from the membership of both Houses of Parliament, the constitution situates the confidence of the Crown-in-council-in-Parliament at the heart of its arrangements. Neither one can be understood without the other and, when the confidence between them is lost, one or the other must go.

The practices of the House of Commons and its other, lesser committees (standing committees reviewing government bills and select committees reviewing government administration) give expression to the relationship of confidence and conflict: they scrutinise and regulate the work of government. Confidence is measured, augmented, lessened and lost when the leader of the opposition spars with the leader of the government during Questions to the Prime Minister, when a select committee of the Commons reports on the departmental activities of the Secretary of State, and when a standing committee amends and reports on a government bill. Parliament does not stand idly by as cabinet pursues the business of government; rather, having expressed confidence in the government, both chambers—and the official opposition especially—test its confidence in government on a quotidian basis.

With secure support in the Commons, the government may be said to control the House whose function it is to control the government. But lest simplifications overtake understanding, recall that such support is itself contingent on the government continuing to warrant confidence and that, no matter how large the government’s majority, the House of Commons will recognise, at two swords’ length from the seat of the Prime Minister, the Leader of Her Majesty’s Official Opposition. No day goes by without the opposition criticising the government ‘for all that it has done and for all that it has refrained from doing’.
 What is more, the ‘processing of Government bills, the submission of estimates, the financial debates, the appearance before select committees, the presentation and defence of policies, the need to respond to Opposition motions’, each and all contribute to testing and ultimately to sustaining the Commons’ confidence in the cabinet.

One may look to that ‘unpleasing spectacle’ within the palace of Westminster wherein members of Parliament argue amongst each other within and across party lines, behind, in front, and over the authority of the Speaker’s chair, all the while exaggerating their disagreements and only seldom admitting to any agreement; yet, far from despairing, one should see within this political activity that offends ‘most of our rational and all of our artistic sensibilities’, the constitution at work.
 Anchoring the feigned withdrawals of loss of confidence, backbench revolts against the government frontbench, defeats on second reading of government bills, protracted delays in the study of the government’s programme in committee and in the Lords, and the occasional ministerial resignation over a policy opposed by all sides of the House is the near-settled practice of the House, which ‘provides that, between one general election and another, Her Majesty’s Government shall always defeat Her Majesty’s Opposition’.

Ministerial responsibility to Parliament—that tradition which gives expression to the ministry’s dependence on the continuing confidence of the Commons—cannot be captured in neat formulations, except by way of stating that ‘Ministers generally do or should do X in circumstances Y (but with various exceptions)’.
 What are the exceptions? It depends on the actors and the traditions of their relationships. If we state that the government resigns when it loses the confidence of the Commons, we must immediately add ‘except when it remains in office’; so, too, in affirming that ministers must offer their resignations upon serious personal or departmental error must we add the qualification ‘except when they retain their posts or are given peerages’.
 The exceptions vary over time and sometimes overtake the general proposition. To understand the Westminster constitution is to resist appeals to ‘simplicity and homogeneity, a sea without tides, seasons without variety’ and to embrace the complexity of the practices of political activity that can be none other than heterogeneous, coherent and incoherent at once.
 As with all political vocabulary, there are no simple expressions in speaking of the Westminster constitution.

The dynamic evaluation of confidence is continuous—the government enjoys, but never unqualifiedly secures, the confidence of the chamber which elects it. The electoral function of the House of Commons—‘the assembly which chooses our president’
—is coupled with its ability to choose another president at any moment. Yet, although ‘appointed by one parliament’, the Westminster cabinet ‘can appeal if it chooses to the next’.
 Whilst the Commons may withdraw its confidence from the cabinet, the cabinet may send for another Commons to express confidence in it. 

What knowledge of attending to the arrangements can we tentatively discern from the relationships centred on the cabinet? The knowledge unavoidably called upon when members of Parliament, Secretaries of State, the Prime Minister and the Leader of the Opposition are engaged in political activity would appear to be the knowledge of situated judgment, a form of practical knowledge. Before pursuing this thought, let us look to a second relationship of the Westminster constitution.

V

The relationship of the government to the House of Commons turns on confidence, which is measured less by agreement between the council and the chamber than by conflict between the opposition and the government and the government frontbench and the backbenches. Throughout one finds the exercise of judgment, knowing when and how hard to push without pushing over, unless a withdrawal of confidence is the desired end. Whilst the opposition is given many an opportunity to introduce a motion formally withdrawing confidence in the government, one finds in the recent history of the Westminster constitution but three votes whereby the Commons withdrew its confidence, two in a single nine-month period in 1924 and another, lost by one yea, in 1979.

A similar sense of judgment governs the interactions between the two Houses of Parliament. Here again, simple vocabulary misleads, as illustrated by the truth that the lower house stands above the upper house in status and responsibility. Though the government may be drawn from both chambers, only the lower chamber’s confidence measures the pulse of the government. It is often said that the House of Peers better performs Parliament’s role in scrutinising and regulating the activities of the government, although at times it appears that what is being scrutinised is the work of the Commons scrutiny of the government itself. The distinction may well collapse when the government speaks through the Commons, as when a government-sponsored bill is approved without great amendment by the lower chamber.

Whilst the composition of the House of Commons is transitory—changing with each general election—the membership of the upper house is comparatively steady and the continuity of the Lords has been exercised in the past to frustrate the popular initiatives of the Commons. Yet, not finding a majority in the Lords, the Commons—through the government it appoints—may seek the appointment of a majority in the Lords, saying: ‘Use the powers of your House as we like, or you shall not use them at all’.
 And so it came to be that the House of Lords, formally of near equal status to the House of Commons, assumed the role of a revising and suspending chamber: revising and referring bills sent to it by the Commons back from whence they came, but never standing in the way of a determined lower house. The authority of the House of Peers came to be understood as no stronger than: ‘We reject your Bill for this once, or these twice, or even these thrice; but if you keep on sending it up, at last we won’t reject it’.

When, in the early 1900s, the Lords did not stay true to its jurisdiction and denied the Commons its way on the finances of the realm, the Commons resolved that the defeat of the government’s Finance bill was ‘a breach of the constitution and an usurpation of the rights of the Commons’.
 The remedy proposed to correct this change in the practices of the constitution was to change the constitution again by providing that the Lords could no longer do other than that which they had by practice done: to revise and suspend, but never to block. Emboldened by a promise from George V to appoint sufficient numbers of new peers to overcome any opposition in the upper chamber, the Commons asked the Lords to assent to a bill which would allow future bills to become Acts of Parliament without their assent, and they promptly complied.
 After the Lords had changed the practices of the constitution by rejecting the Finance bill, the Commons replied by changing the practices again, this time with the agreement of the other house of Parliament. 

Did the Parliament Act 1911 amend the Westminster constitution? Yes and no. Whilst such legislative changes are readily noticed, they tell but a small part of the history of the constitution, which is reforming itself everyday day, sometimes by statute, principally by practice. Having passed the Parliament Act, the fundamental question remained: would it be used? In a sense, it had already been used to change the relationship between the two chambers: by its assent, the Lords explicitly consented to what had long been understood—that their status was inferior to the Commons. However, true to the lessons of practice—that ‘[w]hatever written documents may say, the constitution is what happens’
—it is significant to note that the Act has been relied upon only seven times, including in 1949 to amend itself.
 

The relationships of the two chambers of Parliament are guided by the primacy of the Commons over the Lords and the situated judgment of the upper house to know when to resist and when not to. By a process of changing practices between the Houses of Parliament, the constitution has arrived at the ‘curious paradox that a nominated House without an electoral mandate is able to produce a revising chamber which simultaneously provides a greater measure of independent scrutiny of government than the House of Commons, without at the same time undermining the political supremacy of the Commons, or unduly impeding or frustrating the implementation of the government’s programme’.
 As with the cabinet, it may be said that in its design the House of Lords makes almost no sense and in practice it receives all of its sense.

VI
The Westminster constitution is distinguished by the extent to which it rests on the practices of its actors. If the cursory and imperfect reviews of the two sets of relationships just reviewed can be taken to speak to that political activity, we can develop a sense according to which those who attend to the arrangements of the constitution appeal to a practical knowledge of situated judgment. The House of Lords could force the House of Commons to rely on the Parliament Act 1911 before any bill it disagrees with could become an Act of Parliament, but does not. The opposition could introduce a motion of non-confidence in Her Majesty’s Government at every opportunity, but does not. The Queen could appoint as Prime Minister anyone of her choosing, but does not. The Secretary of State could refuse to answer questions in the Commons, but does not. The practices of the Westminster constitution rest on the judgments of its various actors to continue the practices inherited and to be passed down as an inheritance. The judgment is situated, grounded in reason and in fiat, in a commitment to continue that which is already underway. 

The propositions just outlined and qualified with ‘. . . but does not’ seek to illustrate how knowledge of the constitution is not ‘susceptible of precise formulation’.
 The constant return by students of the constitution to practices in light of the failure of principles to capture the constitution is illustrative of this basic idea. To know the constitution is to avoid reducing it to formulae. The closest approximation to formulaic proposition is one which keeps practices at the forefront of any reading of the constitution, as in the following:

1. The prerogatives of the Crown are exercised on the advice of Ministers (except in such cases as they are not).

2. The Government resigns when it loses the confidence of the House of Commons (except when it remains in office).

3. Ministers speak and vote together (except when they cannot agree to do so).

4. Ministers explain their policy and provide information to the House (except when they keep it to themselves).

5. Ministers offer their individual resignations if serious errors are made in their Departments (except when they retain their posts or are given peerages).

6. Every act of a civil servant is, legally speaking, the act of a Minister (except those that are, legally speaking, his own).

This tug-of-war between proposition and practice relates to what Oakeshott identified as the two sorts of knowledge involved in any practical activity: knowledge of technique and practical knowledge. The former may be ‘formulated into rules which are, or may be, deliberately learned, remembered, and, as we say, put into practice’; its ‘chief characteristic is that it is susceptible of precise formulation’.
 Oakeshott gives the example of driving a motorcar, part of the technique of which is to be found in the Highway Code, just as ‘the technique of cookery is to be found in the cookery book, and the technique of discovery in natural science or in history is in their rules of research, of observation and verification’.
 One could add that the technique of the English language is to be found in books on English grammar. But just as one could not learn to speak English, to discover, to cook or to drive from a study of technical knowledge, so too can one not learn the Westminster constitution by studying the various formulae just outlined. For the student will ask: ‘When does the exception hold?’, and no formulaic reply is available. Here one must appeal to knowledge of practice and see within that practice the exercise of judgment by political actors.

Practical knowledge ‘exists only in use, is not reflective and (unlike technique) cannot be formulated in rules’.
 It is shared and becomes common not by the ‘method of formulated doctrine’, but by being ‘imparted and acquired’ in practice, a dispersed form of apprenticeship.
 This practice is forever in motion and, let us recall, is distinguished by being temporary even as no change within it is arbitrary. Unlike the formulation of ‘rules, principles, directions, maxims’ which give the ‘appearance of certainty’, practical knowledge has the ‘appearance of imprecision’ and of ‘uncertainty, of being a matter of opinion, of probability rather than truth’.
 

But it is not so. For all human activity—and political activity especially—is undertaken in concert with others. Practical knowledge is not reducible to the whim of the one, but only to the various activities of the many, never acting wholly in concert, sometimes acting in opposition to each other, but always attending to the same arrangements of a political community. The thought is perhaps best captured by saying that the ‘extent to which one can be unconventional depends upon the strength of the convention’, which is never determined only by the actor who would depart from the convention.
 Any one of the many relationships of the constitution will change only so far as its participants will allow and so the constitution will change only so much as all constitutional actors will allow. The situated judgment of all political actors allows us to understand that what they do and what they may aspire to do and to change is itself the creature of how they already conduct the affairs and carry on the arrangements of the constitution.

Whilst technical and practical knowledge cannot be considered ‘identical with one another or able to take the place of the one another’, neither—and ‘pre-eminently not in political activity’—can they be separated from one another.
 One cannot commit technique to formula without knowing the activity of which it is a part, nor can one read and comprehend the formulation of technique without knowing the activity to which it is to be ‘put to practice’. Nevertheless, in keeping the different sorts of knowledge alive in one’s mind’s eye when looking to the Westminster constitution, one may understand what Griffith was saying when he expressed the unsettling idea that the ‘constitution of the United Kingdom lives on, changing from day to day for the constitution is no more and no less than what happens. Everything that happens is constitutional. And if nothing happened that would be constitutional also’.
 When read as a formulation of technical knowledge (as many have read Griffith), it reduces the constitution to nothing: the technique of the constitution is the absence of technique, the mere happening (or not) of events. But when read as an expression (not a formulation) of practical knowledge, as a grasping at the practices of the constitution, one reads Griffith as appealing to the tradition of the constitution, a ‘difficult thing to get to know’, one marked by continuity and change through the political activity of attending to the arrangements. Understood in this way, whilst everything that happens is constitutional, ‘not just anything can happen’.
 The judgment of political actors attending to the arrangements of the constitution is bounded by the tradition they carry on.

The political activity of the Westminster constitution is diffused between past, present, and future, between the various relationships that give it shape, between being temporary and continuous, and between the exercise of judgment to maintain or change—all the while attending to—the arrangements of the constitution. The various actors of the constitution exercise judgment to continue the tradition of political activity in the absence of the strictures of a constitutional court or instrument with the stipulated status and force of ‘supreme positive law’. In this sense, one can follow Blackstone in understanding members of Parliament as ‘the guardians of the English Constitution’,
 so long as we add: alongside the various other constitutional actors.

VII
The British were the first to have and now are held out as the last not to have a written constitution. The Instrument of Government of 1653, drafted following the execution of King Charles I in 1649 and the abolition of the office of King and the House of Lords, declared in its first article that ‘the supreme legislative authority of the Commonwealth of England, Scotland, and Ireland, and the dominions thereunto belonging, shall be and reside in one person, and the people assembled in Parliament’.
 The English Republic was short-lived and, true to Oakeshott’s account of political activity according to which nothing ‘that ever belonged to it is completely lost’, the end of the English experience with republicanism was marked, not by a second revolution, but by a restoration, whereby the English ‘swerv[ed] back to recover’ the past.
 The office of King was restored, but the past could not be—the tradition that is the British constitution had changed as all traditions inevitably do.

That brief period in the mid-seventeenth century England has been credited with the ‘first clear articulation’ of constituent power,
 that constitutional logic according to which one can break with tradition, begin again tabula rasa, without history or a past. And yet, as the foregoing account of the Westminster constitution as practice has aimed to demonstrate, albeit obliquely, constituent power is an idea absent from the constitutional self-understandings of political actors attending to the arrangements of Britain’s constitution. How is this so?

For the Westminster constitution, there is no single, identifiable moment of constitution-making akin to a founding. The constitution is made every day, in the sense of being attending to, engaged with, mended and developed in each and every political activity undertaken by its various actors. Alexis de Tocqueville concluded from this practice that ‘the constitution may change continually’ and that, therefore, ‘it does not in reality exist’,
 a sentiment echoed by Thomas Paine in affirming that ‘the continual use of the word “constitution” in the English parliament shows there is none’.
 Yet these indictments confuse the formation of a constitution with its form: no constitution is self-enforcing and the success of the US Constitution rests not on ‘parchment barriers’ but on a commitment, tested by the American civil war, to live according to its terms. So, too, in the case of the Westminster constitution: if ‘a constitution consists of institutions and not of the paper that describes them, the British Constitution has not been made but has grown—and there is no paper’.

Some have been tempted to search for the constitutional idea of constituent power somewhere in the Westminster constitution. If one were to situate it in some institution, Tocqueville’s conclusion seems accurate enough: ‘Parliament is at once a legislature and constituent assembly’.
 The various Acts of Parliament held out as ‘constitutional’ were enacted by no process different from any other Act of Parliament and can be said to be entrenched only in the sense that one cannot (now) foresee that Parliament will seek their repeal—in other words, that the practices of the constitution allow us to speak of their political entrenchment.
 In this way, the ‘omnicompetent representative forum of the “community of the realm”, parliament—“the grand inquest of the nation”—has usurped the role of “the people” in the constitutional imagination’.
 And because the House of Commons is the body within the Crown-in-Council-in-Parliament understood to re-present the people, ‘the constituent power of the people’ has been conflated with ‘the constituted authority of the commons’.
 

Without doubt, the Crown-in-Council-in-Parliament sometimes acts with the latitude reserved in constitutional theory only to a constituent power. Consider the following poignant account:

(Parliament( has settled the crown upon the descendants of Sophia, Electress of Hanover, excluded from the throne all Catholics and all those who marry Catholics, and authorised Edward VIII to abdicate. It has united England, Scotland, and Ireland into a United Kingdom, and given Northern Ireland a form of Home Rule and Southern Ireland Dominion status which it utilised to convert itself into an independent republic. The Parliament of 1716 extended its own life for four years; and that of 1911, having first restricted its own life to a total of five years, then prolonged it to a total of eight years. The Parliament of 1935 extended its lawful life of give years to nearly ten years. The Parliaments of 1832, 1867, 1884, 1918, 1928, and 1948 have totally remodelled the franchise. The Parliament of 1911 curbed the power of the House of Lords and then, in the Defence of the Realm Acts, gave almost dictatorial powers to the King in Council.

All of this is correct so far as it goes, but in speaking to the Westminster constitution, it goes only so far. When one looks not only to the Acts passed by the Crown-in-Council-in-Parliament and brings to the fore the range of relationships between Queen and cabinet, Lords and Commons, Whitehall and ministers, common law and legislation, and so on, one sees constituent powers in the plural: for these relationships are what define, mend and amend the constitution. Now, it is also true that, in different ways, each actor is also constituted by one or more of the others, which robs the distinction between constituent and constituted power so central to so much constitutional thought of its ability to help us know the Westminster constitution.

With a focus on practices that extends beyond Acts of Parliament, we note how the relationships between constitutional actors have shifted and each has ‘enjoyed more and less influence’ over the others.
 Changes in the formal composition and membership of the Houses of Parliaments, the monarchy, the judiciary, and other constitutional actors are only occasional, allowing us to say that the constitution continues ‘in connected outward sameness’.
 Yet, among the range of ‘hidden inner changes’ are the following in the recent history of the constitution: ‘the Government was dominant in the immediate postwar period and during the 1980s, Parliament at its most influential during the early 1960s and the late 1970s, the Judiciary growing in strength during the 1960s, until its decline in the 1980s (and( (t(he 1990s saw weak and strong Governments with correlative strong and weak Parliaments, with the Judiciary recovering some of its influence’.
 

Throughout, the ‘shape’ of the constitution was (and continues to be) determined by these very relationships. Whilst it is true to say that these relationships were shaped by the judgments of those who make up these relationships, there is another sense in which those judgments are themselves ‘influenced most strongly by the whole political, economic and cultural events of the time’. 
 In this important way, the Westminster constitution expresses a ‘political way of being’, evolving with the ‘way of life of certain groups that come to conceive of themselves as “a people” or “nation”’.
 We here sense how Oakeshott could say that even though political activity, for many of us, is a secondary activity, it is nevertheless, ‘at one level or another, a universal activity’ in which we all partake.

Political activity under the constitution is conditioned by a tradition, which is continuous even as no one part of it is immune from change. Because of this, one finds among the actors which give the constitution its sense, no attempt to unroll ‘the blank sheet of infinite possibility’ and to begin the constitutional project again and anew.
 Rather, the political activity of constitutional actors attends to the arrangements, seeks not to return to a founding that never occurred or to undo a past without which the actor would be without compass. Knowing the constitution to be constantly open to change, constitutional actors have no knowledge of what, in other constitutional traditions, is known as the ‘inter-temporal’ or ‘counter-majoritarian’ difficulty.
 The constitution simply is what happens and what happens is guided by the situated judgment of political actors past, present and future.

VIII
The preceding account of the Westminster constitution is informed, as of necessity it must, by the ‘contingent starting place’ of experience and observation on which I draw.
 It presents the constitution as distinguished by the practices of political activity and not by a canonical text or the judgments of its courts. It appeals to our knowledge of traditional manners of behaviour which give expression to our families and friendships and communities, all of which are stable as they change and all of which rest on the situated judgment of its ‘members’ as the guardians of those relationships. In Westminster, the constitution is little different.

* Lecturer in Law, Department of Law, London School of Economics and Political Science. Email: � HYPERLINK "mailto:G.Webber@lse.ac.uk" ��G.Webber@lse.ac.uk�. For comments and challenges, I am grateful to the participants at the workshop on Comparative Constitutional Cultures hosted by Paul Kahn and Hugo Cyr in Montreal (May 2011).


� Oakeshott ‘Political Education’ 43-69 in Rationalism in politics and other essays [1962] (new edn, Indianapolis: Liberty Fund, 1991) 61.


� Oakeshott ‘Political Education’ 61 n8, 44.


� Oakeshott ‘Political Education’ 44.


� Oakeshott ‘Political Education’ 45 (emphasis added).


� Oakeshott ‘Political Education’ 45, 44.


� Oakeshott ‘Political Education’ 62 (emphasis added).


� Oakeshott ‘Political Education’ 62.


� Oakeshott ‘Political Education’ 45.


� Oakeshott ‘Political Education’ 49.


� Oakeshott ‘Political Education’ 51.


� Oakeshott ‘Political Education’ 45.


� Oakeshott ‘Political Education’ 45.


� Oakeshott ‘Political Education’ 51 (emphasis added).


� Oakeshott ‘Political Education’ 51.


� Oakeshott ‘Political Education’ 53.


� Oakeshott ‘Political Education’ 53.


� Oakeshott ‘Political Education’ 53 (emphasis added).


� Oakeshott ‘Political Education’ 53 (emphasis added).


� Oakeshott ‘Political Education’ 53.


� Oakeshott ‘Political Education’ 53.


� Oakeshott ‘Political Education’ 61.


� Oakeshott ‘Political Education’ 53.


� Oakeshott ‘Political Education’ 61.


� Oakeshott ‘Political Education’ 61 (emphasis in original).


� Oakeshott ‘Political Education’ 61.


� Oakeshott ‘Political Education’ 61 (emphasis in original).


� Oakeshott ‘Political Education’ 61.


� Oakeshott ‘Political Education’ 61.


� Oakeshott ‘Political Education’ 61, n8.


� This is one of A V Dicey’s core propositions in Introduction to the Study of the Law of the Constitution [1st edn 1885] (8th edn, London: Macmillan, 1915), rehearsed by every student of public law.


� I Jennings Parliament (2nd edn, Cambridge, 1969) 2.


� In a report commenting on the Cabinet Office’s draft Cabinet Manual: A guide to laws, conventions, and rules on the operation of government (December 2010), the House of Lords Constitution Committee, Twelfth Report: The Cabinet Manual (7 March 2011), concluded that the attempt to commit various practices to writing was of ‘limited value and relevance’ (para. 95) and, in any eventuality, the Manual should aspire to be no more than a ‘record’ and not ‘the source’ of ‘rules and practices’ (para. 100) and ‘should not (be taken to( prevent a government from changing an existing practice where such a change could be made at present’ (para. 102).


� Dicey Law of the Constitution cxxvi.


� But see H W Horwill The Usages of the American Constitution (New York 1925) and, more recently, K E Whittington Constitutional Construction (Harvard, 2001), to which could be added the corpus of reports published by the US Supreme Court.


� Dicey Law of the Constitution cxxxiv.


� Dicey Law of the Constitution cxxxviii, cxli.


� Dicey Law of the Constitution cxlviii


� Dicey Law of the Constitution cxxx.


� W Bagehot The English Constitution [1867] (Oxford, 2001) 5.


� F W Maitland The Constitutional History of England (Cambridge, 1908) 197.


� JAG Griffith ‘The place of Parliament in the legislative process: Part I’ (1951) 14 MLR 279, 279 (emphasis in original), 436.


� M Loughlin ‘Towards a republican revival?’ (2006) 26 OJLS 425-437, 434 (referring to the rise of so-called legal constitutionalism or common law constitutionalism).


� I Jennings The Law and the Constitution (5th edn, London, 1959) 25.


� Jennings Law and the Constitution 20.


� Griffith ‘Parliament in the legislative process’ 279.


� Griffith ‘Parliament in the legislative process’ 279 (emphasis in original).


� Dicey Law of the Constitution cxlviii. See further Jennings Law and the Constitution 69: ‘But clearly the lawyer would have a strange notion of the constitution if he were allowed to concern himself with part of it only.’


� JAG Griffith Parliamentary Scrutiny of Government Bills (London: Allen & Unwin, 1974) 9 (the quotation continues: ‘. . . and it is essential to check both one’s facts and one’s feelings against the experience of another who knows it well from the inside’.)


� The former being the name associated with the British press, the latter being the address of the London School of Economics, where Oakeshott, Jennings, Griffith, and Loughlin, all herein relied upon, have been or are presently associated.


� M Oakeshott ‘What is Political Theory’ (1973( in What is History? and other essays (Imprint Academic, 2004) 394.


� Maitland Constitutional History of England (387(.


� M Oakeshott ‘Introduction’ in The Politics of Faith and the Politics of Scepticism (Yale UP, 1996 [published posthumously]) 9.


� Bagehot English Constitution 11.


� Bagehot English Constitution 11.


� Bagehot English Constitution 13.


� Bagehot English Constitution 15 (Bagehot was here drawing a contrast between the American and British constitutions).


� Jennings Parliament 7.


� JAG Griffith ‘The common law and the political constitution’ (2001) 117 LQR 42-67, 48.


� Oakeshott ‘Introduction’ 19.


� Jennings Parliament 9.


� G Marshall Constitutional Conventions (Oxford, 1987) 54.


� Marshall Constitutional Conventions 54.


� Oakeshott ‘Introduction’ 9.


� Bagehot English Constitution 99, 100.


� Bagehot English Constitution 13.


� Bagehot The English Constitution 83. At 161, Bagehot captures the idea this way: ‘The head of the executive can overcome the resistance of the second chamber by choosing new members of that chamber; if he do [sic] not find a majority, he can make a majority.’


� Bagehot The English Constitution 80.


� Motion ____.


� Parliament Act 1911, as amended by the Parliament Act 1949. 


� JAG Griffith ‘Judicial Decision-Making in Public Law’ [1984] PL 564, 564.


� On which, see R Ekins ‘Acts of Parliament and the Parliament Act’ (2007) 122 LQR 90.


� AW Bradley and KD Ewing Constitutional and Administrative Law (15th edn, Pearson, 2011) (180(.


� M Oakeshott ‘Rationalism in politics’ 5-42 in Rationalism in politics and other essays (new edn, Indianapolis: Liberty Fund, 1962, 1991) 12.


� Marshall Constitutional Conventions 54.


� Oakeshott ‘Rationalism in politics’ 12 (emphasis added, footnote omitted).


� Oakeshott ‘Rationalism in politics’ 12.


� Oakeshott ‘Rationalism in politics’ 12.


� Oakeshott ‘Rationalism in politics’ 15.


� Oakeshott ‘Rationalism in politics’ 15.


� Jennings Parliament 521.


� Oakeshott ‘Rationalism in politics’ 14.


� JAG Griffith ‘The Political Constitution’ (1979) 42 MLR 1-21, 19. More than a decade earlier, Griffith captured the thought in more economical terms as ‘If it works, it is constitutional’: JAG Griffith ‘Comment’ [1963] PL 401, 402.


� G Gee ‘The political constitutionalism of JAG Griffith’ (2008) 28 Legal Studies 20-45, 42 (a conclusion reached by reading Griffith in the light of Oakeshott’s scholarship).


� W Blackstone Commentaries on the Laws of England (1765), vol 1 (9(.


� See M Loughlin ‘Constituent Power Subverted: From English Constitutional Argument to British Constitutional Practice’ in M Loughlin and N Walker The Paradox of Constitutionalism: Constituent Power and Constitutional Form (Oxford, 2008) 39.


� Oakeshott ‘Political Education’ 61.


� Loughlin ‘Constituent Power Subverted’ 27.


� Tocqueville Democracy in America ((.


� Cited in C H McIlwain Constitutionalism: Ancient and Modern [1940] (Liberty Fund, 1975) 2.


� Jennings Law and the Constitution 8.


� Tocqueville Democracy in America ((.


� One could also the less political and more ‘legal’ practice of the courts not to subject so-called ‘constitutional statutes’ to ‘implied repeal’, being a judicially-created practice according to which inconsistencies between statutes will be resolved in favour of the more recent statute.


� Loughlin ‘Constituent Power Subverted’ 27.


� Loughlin ‘Constituent Power Subverted’ 43.


� Jennings Law and the Constitution 146.


� Griffith ‘Common law and the political constitution’ 42.


� Bagehot English Constitution 5.


� Griffith ‘Common law and the political constitution’ 42.


� Griffith ‘Common law and the political constitution’ 64.


� M Loughlin ‘What is Constitutionalisation?’ in Petra Dobner and Martin Loughlin The Twilight of Constitutionalism? (Oxford, 2010) 47-69, 49 (speaking to the ‘ancient’ as opposed to ‘modern’ sense of the constitution).


� Oakeshott ‘Rationalism in politics’ 9.


� This should not be taken to deny that judicial decisions under the Human Rights Act 1998 (as well as from the European Court of Human Rights under the European Convention) have not exposed something akin to a ‘counter-majoritarian’ difficulty in Britain. But the ‘difficulty’ has been addressed against the reality that relationships can change, if need be with the force of an Act of Parliament.


� Oakeshott ‘What is Political Theory’ 396.





PAGE  
16

